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LU-3(1) CHAPTER 201H, HAWAII REVISED STATUTES, AFFORDABLE HOUSING
PROJECTS (KAIWAHINE VILLAGE) (C.C. No. 11:27)

CHAIR CARROLL: .. .(gavel). .. This Land Use Committee meeting of February 16, 2011, will come
to order. We have with us this morning...we have quorum. We have Danny...Councilmember,
Chair Mateo, Councilmembers Baisa, Cochran --

COUNCILMEMBER COCHRAN: Aloha.

CHAIR CARROLL: -—-Couch ~-

COUNCILMEMBER COUCH: Aloha.

CHAIR CARROLL: --and Victorino.

COUNCILMEMBER VICTORINOQ: Good afternoon, Chair.

CHAIR CARROLL: Joining us later will be Council Members Hokama, Mike White, and Joseph
Pontanilla. We have with us this morning James Giroux, the Corporation Counsel.

MR. GIROUX: Good afterncon, Chair.
CHAIR CARROLL: We also have Jo-Ann Ridao --
MS. RIDAQO: Good afternoon.

CHAIR CARROLL: --Director of Housing and Human Services...Concemns; Captain Tivoi
Omantu [sic]. I probably pronounced that wrong, sorry. That Maui Police Department, Officer
Alan Brown, Department of Police; David Goode, Director of Public Works; Lieutenant Scott
English, Fire Department...Public Safety; Kyle Ginoza, Director of Environmental Management;
Patrick Matsui, Director [siclof Parks and Recreation; David Taylor, Director of Water Supply;
and Will Spence, Planning Director. The others we have available today are Matt Slepin,
Consultant for Christ Hart & Partners, Incorporated; John Sindoni, Royal Main Properties, LLC.
Committee Staff, we have Pauline Martins, Commiitee Secretary and Kirstin Hamman,
Legislative Attormey. Public testimony on agenda items will be accepted starting in a few
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moments. Those wishing to testify should sign up at the table set up in the lobby. Testimony
shall be limited to three minutes with one minute to conclude if necessary. Testifiers are
requested to state their name for the record and to indicate who they are representing if
appropriate. Members, we have one item on the agenda today, LU-31, Chapter 201H, Hawaii
Revised Statutes, Affordable Housing Projects (Kaiwahine Village). And before we accept
public testimony, please, if anybody has a cell phone or any other electronic device, please turn it
off. Ms. Martins, who has signed up for public testimony?

MS. HAMMAN: Mr. Chair, right now we have one person signed up to testify.
CHAIR CARROLL: We begin public testimony.

MS. HAMMAN: The first person signed up to testify is Bill Kamai representing Hawaii Carpenters
Union. And, Mr. Chair, after Mr. Kamai, we also have Bruce U'u signed up to testify.

... BEGIN PUBLIC TESTIMONY . ..

MR. KAMAL: Aloha and good afternoon, Chairman Carroll and Members of the Land Use Committee.
My name is Bill Kamai. I am a Service Representative for the Hawaii Carpenters Union. I'd
like to ask for your support of this Kaiwahine Project. It’s 100 percent affordable housing
project. It addresses the needs of people with the 70 to 80 percent median income brackets. The
developer will put in an irrigation system for the nearby park that has been badly neglected over
the past couple of years, at no cost to the County. The park used to have playground equipment
that was vandalized by fire. The current community plan designation is a rubbish dump. Just
kidding,

COUNCIL MEMBERS: .. .(Laughter). ..

MR. KAMAI: The site borders an area that was previously the scene of acts of vandalism, fire, and it’s
used as a rubbish dump right now. No kidding. Last but not least, we need the jobs that this
project would create for our Members, and not just us in the Carpenters Union but for other
trades people as well. I know of no other project that’s ready to be heard by this Committee, so I
humbly ask for your support.

CHAIR CARROLL: Thank you. Any questions, Members? Ms. Baisa?

COUNCILMEMBER BAISA: Yes. Thank you, Chair, and thank you, Mr. Kamai, for being here this
afternoon. Approximately, and [ know you can’t give us a finite number, but how many of your
people do you think you’ll get back to work with this project?

MR. KAMAI: Given the forming of the slabs, the framing component, the roofing, the drywall, and
finish work, I’d say a crew of about 70.
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COUNCILMEMBER BAISA: That’s a good number. | know right now you have hundreds and
hundreds of people on the bench.

MR. KAMALI: That’s true.

COUNCILMEMBER BAJISA: So thank you very much.
MR, KAMAL Thank you,

CHAIR CARROLL: Any questions?
COUNCILMEMBER VICTORINO: Yeah,

CHAIR CARROLL: Mr. Victorino?

COUNCILMEMBER VICTORINO: Yes. Thank you. Thank you, Bill, for being here. Mr. Kamai, you
know or you have assurances from the developer that we’re going to be using union people?

MR. KAMAT: Yes, we have.

COUNCILMEMBER VICTORINO: Okay. Thank you. I wanted to make sure that was clear. Thank
you. Thank you, Chair.

CHAIR CARROLL: Any further questions for the testifier? Seeing none, thank you.
MR. KAMAL Thank you,

MS. HAMMAN: M. Chair, the last person signed up to testify is Bruce Uy, and he is also representing
Hawaii Carpenters Union.

CHAIR CARROLL: If there’s anybody else that wishes to testify, please go to the table outside and
sign up.

MR. U'U: Aloha and good afternoon, Chair and Council Members. Bruce U'u, 1 am the Apprenticeship
Coordinator for the Hawaii Carpenters Union on Maui. And right now we probably have
approximately 75 percent unemployment, and it’s been steady in the 75 percent for the last, I'd
say, two or three years. So mest of the people been out of work for over two years where they
exhausted all the unemployment benefits and no longer have medical. This will help get back
the membership to work. I think this would solve the problem of affordable housing, Iknow in
the past some of the developers are owed credits or owed housing for affordable housing, and
this project will consist of 100 percent affordable. So I think we’re a win-win situation for the
County and 1 think for the community. So I humbly ask for your support. Thank you.

CHAIR CARROLL.: Thank you. Any questions for the testifier? Mr. Victorino?
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COUNCILMEMBER VICTORINO: Yeah. Thank you. And thank you, Bruce. When you say
75 percent, can you put a number on the bodies? Because the public is...needs...75 percent
could be 50 people, 100 people, but what is the number? How many unemployed sitting on the
bench right now?

MR. U'U: Two hundred...I’d say 300 right now.

COUNCILMEMBER VICTORINO: Three hundred right now here on Maui --

MR. U'U: Three hundred on the bench. Two, two...

COUNCILMEMBER VICTORINO: --and this would be Maui County, right?

MR. U'U: Maui County.

COUNCILMEMBER VICTORINO: Okay. And this is not Oahu or the Big Island?

MR. U'U: This is, this is Maui, Molokai, and Lanai.

COUNCILMEMBER VICTORINO: Maui County.

MR. U'U: Maui County.

COUNCILMEMBER VICTORINO: Thank you. That would put at least a third of our brothers back to
work.

MR. U'U: Yes. We’d appreciate the support.

COUNCILMEMBER VICTORINO: Thank you. Thank you, Mr. Chair.

MR. U'U: Thank you.

CHAIR CARROLL: Any further questions to the testifier? Seeing none, thank you.
MR. U'U: Thank you.

CHAIR CARROLL: Is there anyone else that wishes to come forward? Seeing none, if there’s no
objection we will close public testimony.

COUNCIL MEMBERS: No objections.
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CHAIR CARROLL: Public testimony is now closed.
... END OF PUBLIC TESTIMONY ...

CHAIR CARROLL: Members, by correspondence dated February 3, 2011, Director of Housing and
Human Concerns submitted an application for the development of Kaiwahine Village in Kihei,
Maui, Hawaii, pursuant to Section 201H-38, Hawaii Revised Statutes. The proposed project
consists of a 120-family unit subdivision. Pursuant to Section 201H-38, Hawaii Revised
Statutes, the Council has 45 days or until March 21* to approve, disapprove...approve with
modifications or disapprove the project. If the Council fails to act by March 2 1%, then the project
is deemed approved. Plecase note that the last Council meeting before the March 21" deadline
will be on March 18, 2011. Given the short timetable the Committee is working with, I have
posted an agenda for a special meeting to be held on Tuesday, February 22, 2011, at 9:30 a.m., in
this Chamber. We also have another regular meeting scheduled for Wednesday, March 2, 2011,
Yesterday, the Committee received two revised proposed resolutions from the Department of
Corporation Counsel: one approving the project and one approving the project with
modifications. The revised resolution deletes the applicant’s request for exemptions from
Chapter 2.96, Maui County Code, also known as the Residential Workforce Housing Policy. 1
also understand the Director of Housing and Human Concerns, Ms. Ridao, has brought materials
to supplement the 201H application that she is distributing today. First, I'm going to have
Ms. Ridao explain the changes to the application today and give brief opening remarks.

MS. RIDAO: Thank you, Chair, and good afternoon, Committee Members. I would like to start by
explaining to you the handouts that you've received. There are two handouts from the
Department: one is a project overview, looks like this, and the other is the Appendix D amended,
and those are the proposed exemptions. With the recommendation of Corporation Counsel, we
have eliminated the residential workforce housing...a portion of the residential workforce
housing exemption request and put it into the proposed overview. That starts on Page 7 and I've
highlighted those sections for you. Those sections were originally in Appendix D, Section A,
just so you know where they came from, and those are the only changes that the Department has
at this time. You also have before you the affordable housing Kaiwahine proposal which is a
PowerPoint that will be presented by the developer’s consultant, and you also have an HRS
201H affordable housing fast track statute PowerPoint that was done for you by Corporation
Counsel to hopefully give you some background and information on how the H...the Hawaii
Revised Statutes 201H works. Without further delay and instead of taking time to explain the
project to you, I would like to give my time to the developer’s consultant to present their
PowerPoint and overview of the project.

CHAIR CARROLL: Thank you. Af this time, we’re going to have the developer, Chris Hart &
Partners, will be giving a presentation. We’re going to take a short recess and lower the screen.
Immediately after the presentation, Corporation Counsel James Giroux will be giving a short
PowerPoint presentation hopefully answering the questions you might have about credits that are
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going 1o be of some concern. After that, we will take a very short recess again to raise the screen
and continue. In recess, two minutes. . . .(gavel). . .

RECESS: 1:47 p.m.
RECONVENE: 1:49p.m.

CHAIR CARROLL: .. .(gavel). .. Land Use Committee meeting of February 16, 2011, will reconvene.
I will now turn the time over to Chris Hart & Partners for their presentation.

MR. HART: Thank you very much, Chairman Carroll and Members of the Land Use Committee. My
name is Chris Hart, and while we’re getting the PowerPoint projector warmed up, 1 would like to
say that our client, Mr. John Sindoni is here present of Royal Main Properties and also our Civil
Engineer, Mr. Stacy Otomo, is also present. So they’ll be available to answer questions. And the
Planner for this project has been Matt Slepin of our office. Okay. I appreciate all the, the
cooperation that the individual members of the Land Use Commission [sic] have given us in
terms of being able to meet with you and to present our project before this meeting, so thank you.
Huh? What?

COUNCILMEMBER VICTORINO: We’re having technical difficulties.

UNIDENTIFIED SPEAKER: Yeah.

COUNCILMEMBER VICTORINOQ: It happens.

NOTE: Pause

CHAIR CARROLL: If the applicant’s PowerPoint is not ready, maybe you can continue without using
the screen and start.

MR. HART: Okay.

CHAIR CARROLL: We have no problem listening to your voice.

MR. HART: You have the PowerPoint that they have? You have the handout?

COUNCILMEMBER BAISA: Foliow the handout.

NOTE: Pause

MR. HART: I call your...I call your attention to the handout that was...that each one of the Members
have received. And I'd just like to say that the PowerPoint is prepared, it’s...something is

happening with regard to the, the equipment, so I, I apologize for that. The proposal is to create
120-unit, multi-family affordable neighborhood servicing those in the 70 percent to 80 percent
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median income brackets. A mix of one, two, and three-bedroom units will be provided.
Off-street parking at 2 stalls per unit plus an additional 15 stalls for visitors, a communal
recreation area and “tot lot” will be provided. This is an urban infill project. 1°d like to call your
attention to Slide No., No. 2, Figure, Figure 1 which shows the project. At the left-hand side of
the drawing is Piilani Highway, and the road in orange that goes to the right side or the mauka
side of the page is Kaiwahine Street. And Kaiwahine essentially is a collector street that was
designed to service the Hale Piilani Subdivision which was done in the early 1980s. The
triangular portion at the top is our project site, and the reason that it was never developed as part
of the Hale Piilani Subdivision was because of a water pressure problem. You can see the water
tank to the, to the right. . . .(projector starts working). . . There we go.

COUNCILMEMBER COCHRAN: . . .{projector stops working). . . Oh, almost.
.. .(projector starts working). . .

MR. HART: Okay. Okay, the next slide. Okay. This is Kaiwahine Street and the subject’s property
site. Hale Piilani Park - this site was not developed because of a water pressure problem
involving the elevation of the 1 million gallon tank that was provided for development within
this area. The, the developer has met with the Department of Water Supply, previous
Administration. It essentially going to do a booster pump and a 500,000 gallon tank at a higher
elevation to cure the pressure problem. It also will improve the pressure for another workforce
housing project that was done called Ohukai Village. It’s a project in excess of 100 units, and
currently it taps into the County’s high pressure line which is a bad practice. So the
high-pressure line connection will be disconnected, and the pressure in this whole area will be
improved as well as the irrigation pressure for Hale Piilani Park. Okay. Next slide. This is
hale...this is Kaiwahine Street which is a collector, and it actually runs into our project site
which is located here. And this is the project site, and it is a derelict site at this time,
undeveloped with no revenue. The site has been unused for the last 20 years. In 2009, a County
Change in Zoning was approved to R-1 Residential District for a proposed 47-lot single-tamily
subdivision, Kaiwahine Village. 2010, the County of Maui Department of Housing and Human
Concerns approached the developer to convert the project into an affordably-priced
neighborhood. The Community Plan designation is Single Family. The County zoning is R-1
Residential. This is & Community Plan designation, Singie Family as...no, you want to go to the
next slide, all right. This essentially shows our project site as R-1 Residential, and because of
this proposed site by A&B and the fact that this portion of it is proposed as multi-family, the
thought was to do a multi-family project and our site would actually be an infill project that
would not resuit in a significant increase in density. Our project site, A&B project, this is Rural,
This is Agriculture, which is again a prior 201G project which is a County affordable housing
project. Potential impacts - the 201H application analyzes the existing environment and
conditions; the potential impacts to the physical environment, socio-economic environment,
public services, infrastructure, and mitigation measure, if needed, for the project. Also it cleans
up a derelict lot of weeds and dust and trash; replaces with landscape planting and attractively
designed structures; urban infill adjacent to affordable subdivision; there’s no environmental or
archaeological concerns. The socio-economic environment continucs. The residents are
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expected to be largely drawn from existing Maui residents who need affordably priced housing,
The historic snapshot, December 1998, 237,000 was the median single-family residence price.
Last year, 2010, the price was 466,000. The increase was 97 percent. The project creates
construction and construction-related jobs. Public services - no increase in emergency services
to the area. It is anticipated that most student residents will already attend public schools in the
DOE’s Maui High complex. It’s adjacent to Hale Piilani Park. We’re proposing to improve the
area water pressure with a higher elevation, 150,000 gallon tank. It’s...buh? I’s a 500,000,
yeah. Readily accessible utilitics, water, and sewer lines. All stormwater runoff increase is
captured by the drainage systems, on-site well for landscape irrigation with estimated savings of
over 1 million gallons a year of potable water. We also have adequate roadway capacity. The
project is 120 quality multi-family units, 15 buildings each containing 8 units, residential scale
with lots of open space. This is a project designed to the A-1, two-story, Multi-Family or
Apartment District. The unit types will be one bedroom, there’ll be 16. They’ll be priced at a
projected sales price of 180,000. Two bedrooms - 88 units, projected price at 22...25...225,000.
Three bedrooms - 16 of those, projected price...sales price of 250,000. This is our project site.
This is Hale Piilani Park which again what we’re proposing to do is to basically improve the
irrigation system, and with improved pressure, the grass will come back. We’re proposing to add
trees. There’s already a parking lot and a, and a...basically a paved court. So the improvements
will make the park useable and available for maintenance by the County Parks Department. This
is the continuation of Kaiwahine Street. The proposal is to actually tie the street into A&B’s
future project which would be to, to the north. Also this is Hale Kai Street which actually ties
into the existing Ohukai Subdivision. Also I might add that currently there is a connection or a
connectivity between Hale Kai and, and Kaiwahine Streets that basically is a curve that goes
right through the lot. Okay. We’re proposing, as a resulf of discussions with neighbors, to
basically create a situation that would deter the use of Hale Kai Street by residents of the
Kaiwahine Village. The proposal is something that we would work out with the Depariment of
Public Works and with the Planning Department. The idea is to allow people to access the
project but to deter the traffic from Kaiwahine Village down Hale Kai Sireet, directing it down
actually a Kaiwahine collector street. Okay. Yeah. This is the character of our project. I'd like
to just say that the character of the project is very similar to projects that you're aware of in
Kihei. There’s Kihei Villages. There’s also Southpointe. In Wailuku, there’s Jao Parkside. The
character of the project is similar to those neighborhoods and those projects. This is Kihei
Villages. This has been in existence since just about the, the mid 1980s. You can see that it’s
well maintained, and it is a good place for people to live. This is the Southpointe project, and
this is Iao Parkside. Making this work, the project is requesting various exemptions from
Chapter 201H, Hawaii Revised Statutes. This makes a 100 percent affordable project possible.
The list of exemptions sought in Appendix D of the application: we’re proposing exemptions
from land entitlements; we’re also proposing exemptions from zoning standards to allow
development that corresponds with the A-1 Apartment District, we’re also proposing exemption
from permit and impact fees; from Chapter 14, Maui County Code, water availability process.
The 201H application was sent to various agencies for review and comment. Comments have
been provided to you. A presentation was made to the Kihei Community Association on
July 6,2010. A public presentation that the...was made on August 19, 2010. I might add that
letters were sent out to all the neighbors in the Hale Piilani neighborhood, there were about 1,000
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letters sent out, and the meeting was held at Saint Theresa’s Church. Neighborhood concemns
largely focused on traffic impacts, and that’s why we are proposing the basic traffic control
device to basically restrict traffic from the project onto Hale, Hale Kai Street. Thank you very
much.

CHAIR CARROLL: Thank you. Members, we’re geing to withhold questions. We are now going to
hear from Corporation Counsel, their presentation about the exemption, and then we’re going to
take a short recess, raise the screen, and continue.

MR. GIROUX: Aloha, Committee Members. I’'m James Giroux, I’'m a Deputy with the Corporation
Counsel. 1 was asked early on when this project was, T guess, previously last term hit the floor,
and there was a question that was never asked nor answered about the credit issue. The original
application included a, an exemption which was an exemption from 2.96 Housing, the
Affordable Housing Statute in the Maui County Code. At that time, the, the Council basically
just gave the project a thumbs-down and really didn’t discuss the issue. Corporation Coumnsel,
when the next term came up, was sent a request for legal services from Council Services, and in
that they asked us if this comes up again, what is the authority for the Council to give these types
of credits? At that time, we still felt that the question was hypothetical because the project hadn’t
been filed. Once the project was filed, we, we took up the question again in anticipation that this
would be a really short set for everybody, for the Council in its decision-making. We analyzed
the issue about credits, using the exemption process, and within our office, it was, it was
basically concluded that by using the exemption from 2.96 it created a type of legal fiction that
we really couldn’t justify as far as the way that 2,96 was written, you can’t really exempt in,
exempt out, and then exempt in, in order to get 100 and...100 percent affordable credits,
However, in analyzing 201H it was seen that because the way that the Council is supposed to go
and review the plans and specifications that the issue of credits could be discussed or asked for
within the plans and specifications. So to give...given that framework, I think it’s imperative,
from Corporation Counsel’s viewpoint, to explain exactly how 201H works so that the Council
can debate this issue on the floor more fully as far as what is its powers and, and what are the
policy decisions that have to be made within the rubric of 201H. And the real concern is that
first of all, number one, housing.. .affordable housing is at a critical state right now in Hawai,
and that is the purpose of 201H. It’s created by the State Statute seeing that Hawaii is in a place
in time that affordable housing is critical, it’s an...almost to an emergency state. The other point
is that you only have 45 days to review this. The other point is that it’s home rule. This is Maui
County and its legislative body, the Maui County Council, is ultimately the decision-making
body of this County.

That being said, I want to focus on 201H-38 and that’s your Housing Development; exemption
from statutes, ordinances, charter provisions, and rules. The corporation may develop on behalf
of the State or with an eligible developer, or may assist under a government assistance program
in the development of housing projects that shall be exempt from all statutes, ordinances, charter
provisions, and rules of any government agency relating to planning, zoning, construction
standards for subdivisions, development and improvement of land, and the construction of
dwelling units therein [sic]; provided that: the corporation finds that the housing proeject is
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consistent with the purpose and intent of this chapter, and meets minimum requirements of health
and safety; the development of the proposed housing project does not contravene any safety
standards, tariffs, or rates and fees approved by the Public Utilities Commission for public
utilities or for the various boards of water supply authorized under Chapter 54; the legislative
body shall approve, approve with modifications, or disapprove the project by resolution within
45 days after the corporation has submitted the prelnnmary plans and specﬁicatmns for the
pro;ect to the legislative body. That’s the process we’re in right now. If on the 46™ day a project
is not disapproved, it shall be deemed approved by the legislative body. This is a very important
clause which is contained in the law. It says, no action shall be prosecuted or maintained against
any county, its officials, or employees on account of actions taken by them in reviewing,
approving, modifying, or disapproving the plans and specifications. And that’s part of the reason
that Corporation Counsel’s opinion is that the Council should review the issue of credits within
the plans and specifications, and not within the exemptions. The final plans and specifications
for the project shail be deemed approved by the legislative body if the final plans and
specifications do not substantially deviate from the preliminary plans and specifications. The
final plans and specifications for the project shall constitute the zoning, building, construction,
and subdivision standards for the project. So you see the comprehensive nature of the plans and
specifications. The developer, in its application and the amendment in response to our analysis
of how, how they could possibly ask for eredits, has, has basically put forth this proposal. The
developer shall receive 120 Residential Workforce Housing Credits “Credits” that shall be
transferable. Developer shall notify the Director of any transfer within the 60 calendar days of
the completion of transfer. That’s part of their proposal. It goes on, the credits shall be used in
the Kihei-Makena Community Plan Area. In the event that the Kihei-Makena Community Plan
Area ceases to exist prior to the use of the credits, the credits shall be used in the community plan
area that the Kaiwahine Village is located at the time of usage. It goes on, the credits shall be
eligible to satisfy residential workforce housing requirements for multi-family dwelling units
only, Again, it’s important for the Council to remember that the Council shall, according to that
proposal, approve, approve with modifications, or disapprove the project by resolution within
45 days after the corporation has submitied the preliminary plans and specifications for the
project to the legislative body. So that is part...going to be part of your discussion about if
you re going to approve, approve with modifications, or disapprove that proposal. If on the
46™ day a project is not disapproved, it shall be deemed approved by the legislative body. So
without any action, the proposal would be deemed approved. Again, we want to reiterate that no
action shall be prosecuted or maintained against any county, its officials, or employees on
account of actions taken by them in reviewing, approving, modifying, or disapproving the plans
and specifications. The final plans and specifications for the project shall constitute the zoning,
building, construction, and subdivision standards of the project. Again, we just want to reiterate
the expansiveness of those plans and specifications. It’s very important to understand how the
County is receiving these powers through, through the State, being that the County has no
powers that are not delegated to it by the Legislature or by through the Constitution. The
Legislature not only passed 201H but it passed 46-15.1 which is labeled the Housing and county
powers. It’s important for this body to understand this. It says, any law to the contrary
notwithstanding, any county shall have and may exercise the same powers, subject to applicable
limitations, as those granted the Hawaitan Housing, Finance, and Development Cotporation
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pursuant to Chapter 2011 insofar as those powers may be reasonably construed to be exercised
by a county for the purpose of developing, constructing, and providing low and moderate income
housing. The powers shall include the power, subject to applicable limitations, to: (1) Develop
and construct dwelling units, alone or in partnership with developers. And that section goes on.
Section B of that, that section, each county shall use affordable housing...I want to emphasize
that this, this is not determinative of the County’s power, because we are not dealing with a
Hawaiian Home situation, but I want to highlight this, that the State Legislature did see the issue
of credits as being a good use of an incentive in the building of Hawaiian Homes. So I want to
read this into the record too, to allow you to see that this idea of credits is not just something that
the developer is just springing on us, but it is something that has been debated in the State
Legislature also. It says that each county shall issue affordable housing credits to the
Department of Hawaiian Home Lands with respect to existing and future Hawaiian Home Lands
projects upon request for such credits by the Department of Hawaiian Home Lands. That section
of the law goes on to talk about...and, and understand we’re stili talking about county powers
right now in the area of housing, It says any law to the contrary notwithstanding, any county
may: appropriate moneys for the...of the county to carry out the purpose [sic] of this section.
And the purpose is to develop affordable housing. That section goes on, Section D, the
provisions of this section shall be construed liberally as to effectuate the purposes of this section
in facilitating the development and construction of affordable housing...major typo there, sorry,
had to produce this during lunch. And provision of low and moderate-income housing by
various counties. Again, we have to go back to the general powers of...that the county has and
the corporation has in the, the rubric of HRS 201H. And in Section -4 the General Powers, it
says the corporation may: make and execute contracts and other instruments necessary or
convenient to the exercise of its powers. In addition to other powers conferred upon it, the
corporation may do all things necessary and convenient to carry out the powers expressly
provided in this chapter. HRS 201H-9 reiterates some of the explicit powers that the corporation
has: the acquisition, use, and disposition of property. The corporation may acquire any real or
personal property or intercst therein by purchase, exchange, gift, grant, lease, or other means
from any person or government to provide housing. It’s very expansive. The statute goes on to
talk about cooperative agreements with other government agencies. The corporation may:
obtain the aid and cooperation of the...of governmental agencies in the planning, construction,
and operation of housing projects and enter into agreements and arrangements as it deems
advisable to obtain aid and cooperation. It also may arrange or enter into agreements with any
governmental agency for the acquisition of property, options, or property rights...or for the
changing of the map of a political subdivision or the planning, replanning, zoning, or rezoning of
any part of a political subdivision, which Maui County is a political subdivision of the State of
Hawaii. RS 201H-10(b), for the purpose of aiding and cooperating in the planning,
construction, and operating of housing projects located within their respective territorial
boundaries, any state or county agency, upon those terms, with or without consideration, as it
deems...as it determines may: dedicate, grant, sell, convey, or lease any of its property or grant
easements, licenses, or any other rights or privileges therein to the corporation or to the Federal
government. And again this is for the development of affordable housing. It also may do any
and all things necessary or convenient to aid and cooperate in the planning, undertaking, and
construction of those housing projects. Also, enter into contracts with the corporation or the
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Federal government for any period agreeing to exercise any of the powers conferred hereby or to
take any other action in aid of those housing projects. Any law to the contrary notwithstanding,
any gift, grant, sale convenient...conveyance, lease, or agreement provided for in this section
may be made by the State or county government without appraisal, public notice, advertisement,
or public bidding, Any county in which a housing project is located or is about to be may make
donations or advances to the corporation in sums as the county in its discretion may determine.
The advances or donations shall be made for the purposes of aiding or cooperating in the
construction and operation of the housing project. So in conclusion, we’d just like to let this
body know that 201H is a very expansive law, and that in the arca of credits I think that you’re
going to hear a very vibrant debate of whether or not thesc credits are necessary or if they are
going to aid in the development and the construction of affordable housing. So as far as the
authority, you do have the authority; it is within 201H and also within Chapter 46. The issue that
I think you’re going to have to struggle with or debate with will be a matter of policy, and that
you will in the end be the ultimate decision-makers of whether or not the project is approved,
approved with modifications, or disapproved.

CHAIR CARROLL: Thank you, Mr. Giroux, We are going now to recess for two minutes to put up the
screen and turn on the lights. Inrecess. .. .(gavel). ..

RECESS: 2:19 p.m.
RECONVENE: 2:23p.m.

CHAIR CARROLL: .. .(gavel)... Land Use Committee meeting of February 16, 2011 is now back in
session. And I would like to thank Corporation Counsel. I think that was a good presentation
and I hope it gives you the information that you need to ask questions and make decisions. Ii’s
especially more complex even as you’re going to get into it, but I hope that we can...that is one
of the major things that we have to discuss today. The Chair has made and his Staff has made
every effort in your binders and what was presented now to give you the information that you
need not only to ask questions but to make decisions. 1 am now going to open up the floor. All
those that T announced here first time are here: Jo-Ann Ridao, of course from Housing and all of
the other people, Fire Department, everybody else that if you wish that we can call them forward,
and also the applicant, you may call him forward. The floor is now open. Mr. Pontanilla?

COUNCILMEMBER PONTANILLA: Thank you. For Ms. Ridao, how much is a credit worth?

MS. RIDAQ: 1, I did not bring the 2,96 law with me; however, I do believe that the credit value at this
date is around $130,000 per credit based on the formula in the law.

COUNCILMEMBER PONTANILLA: Maybe for Mr. Giroux. If the developer is requesting credit,
looking at 120 units, does this County necd to abide by that rule that you, you mentioned --

CHAIR CARROLL: Mr. Giroux?
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COUNCILMEMBER PONTANILLA: --in, in regards to providing the credits?

MR. GIROUX: No, no. And I think I made the caveat that that was for only Hawaiian Homes.

COUNCILMEMBER PONTANILLA: Okay.

MR. GIROUX: And the, and the emphasis was that in your debates about whether or not they’re good,
bad, you’re going to give *em, you’re not gonna give em, to look at the State Legislature and to
see how they have analyzed the usefulness of credits in favering a type of affordable housing,
and that would be the Hawaiian Homes development type of bousing. So the State, at the State
level, they recognize that the counties do have the power to make incentives for developers to
build certain types of housing, and what we’re looking at is the 201H project type of housing
where you could get 50 percent affordable, 70 percent affordable, or 100 percent affordable.

COUNCILMEMBER PONTANILLA: So it would be up to this body to decide?

MR. GIROUX: It would be in the full discretion of this body.

COUNCILMEMBER PONTANILLA: Thank you

MS. RIDAO: Chair, if I may?

COUNCILMEMBER VICTORINO: Chair?

CHAIR CARROLL: Who was that?

COUNCILMEMBER VICTORINO: Chair?

MS. RIDAO: That’s me, Chair, Jo-Ann.

CHAIR CARROLL: Oh, I'm sorry.

COUNCILMEMBER VICTORINO: He thought . . .(inaudible). . .

CHAIR CARROLL: Ms. Ridao?

MS. RIDAQ: 1 just wanted to...the, the perfect example for Maui is the Waichu Kou Subdivision and
the Leialii Subdivisions which Hawaiian Homes and the developer worked out a credit for that,
credit project for that, yeah.

CHAIR CARROLL: Thank you. Mr. Victorino?

COUNCILMEMBER VICTORINO: Yeah. And, Chair, and so with that, Ms. Ridao, do you have those
numbers for those credits?

-14 -



LAND USE COMMITTEE
Council of the County of Maui

February 16, 2011

MS. RIDAO: Do I have...no. I know the numbers of credits. The total number of credits with the
Waiebu Kou, I believe, 3 and 4 and Leialii totaled to around 300 credits.

COUNCILMEMBER VICTORINO: Three hundred credits. But as far as the, the range?

MS. RIDAO: The sale?

COUNCILMEMBER VICTORINO: The...yeah, yeah, yeah.

MS. RIDAO: No. I'm, I'm not...I did not...] know the developer for that...those projects were Everett
Dowling, and I know that Mr. Dowling has made some credit sales, but I have not been privy to

the sales price, how much he’s sold them for.

COUNCILMEMBER VICTORINO: Could, could you get a hold of that information or is that
something that’s...

MS. RIDAO: I can ask him if he’s...that’s not a requirement of the law that they share that.

COUNCILMEMBER VICTORINO: Okay.

MS. RIDAO: ButIcan ask him.

COUNCILMEMBER VICTORINQ: Yeah. I would think that would be something to have on hand or
if, if there was a way of getting that information more expediently than, than a little bit later. But
I would like to know that, because that’s pretty much right what we’re looking for as far as an
area here on Maui.

CHAIR CARROLL: We shall try, Mr. Victorino --

COUNCILMEMBER VICTORINO: Okay. Thank you, Chair.

CHAIR CARROLL: --to have that information by Tuesday, at our next meeting.

MS. RIDAO: Uh-huh.

COUNCILMEMBER VICTORINO: Okay. Chair, thank you.

CHAIR CARROLL: Mr. White?

VICE-CHAIR WHITE: Thank you, Mr. Chatr. Ms. Ridao, the...was the credit given for those projects
a one-for-one credit as outlined?

MS. RIDAO: Yes, it was.
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- VICE-CHAIR WHITE: And have we had other hundred...100 percent affordable housing projects that
' were, that were given credits? And if so, what was the mix of credit --

MS. RIDAQO: No, the...

VICE-CHAIR WHITE: --credits per unit built?

MS. RIDAO: T'm sorry, no, we did not have any other.

VICE-CHAIR WHITE: None, none at all?

MS. RIDAQO: We had a second project which was a KSD project in Makawao; however, it was...the
developer was providing their requirement in units. So he was doing a market project, he had a
requirement for affordable, and he chose to do...he chose to build units.

VICE-CHAIR WHITE: Okay. So we don’t have a precedent for this --

MS. RIDAO: No, we don’t.

VICE-CHAIR WHITE: --particular. . .(iraudible). . .

MS. RIDAO: Not Maui County anyway.

VICE-CHAIR WHITE: Right.

MS. RIDAO: Yes.

VICE-CHAIR WHITE: Okay. Thank you, Mr. Chair.

CHAIR CARROLL: Thank you, Mr. White. Mr. Mateo?

COUNCILMEMBER MATEQ: Thank you, Mr. Chairman. Ms. Ridao, the, the projects that you just
cited that received credits, those credits were from the State of Hawaii?

MS. RIDAO: No. The credits for the project in Makawao --
COUNCILMEMBER MATEQO: No, no.

MS. RIDAO: --was Maui County credits.

COUNCILMEMBER MATEQ: Not, no not.,.that one we understand.

MS. RIDAO: Okay. The Hawaiian Homes credits?
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COUNCILMEMBER MATEO: Yeah. Yeah.
MS. RIDAO: Those were...yes, those were County of Maui credits.

COUNCILMEMBER MATEO: Okay. And I guess for, for Mr. Giroux, your presentation was, you
know, was really interesting, because 201H is, is really a complex law to understand. So my
confusion with the ability to provide the credit, because 201H is a State law, our only reference
to a credit is 2.96, and this particular application requests exemption from 2.16 [sic]. Therefore
we have no reference o a credit, so it’s really difficult for me to understand how 201H, a Statc
law which comes with State directives dictates to us you’ve got to provide a credit. And
especially when it is transferrable, when we don’t even understand the value of the credit, and we
don’t even know whether or not a credit is applicable to a like development. In other words, if
you’re getting a credit for $130,000, the value of that credit should be based on that $135,000
home that, that was built. So I don’t understand. I’'m having difficulty understand the whole
concept, because it just opens a real scary can of worms at this point. So can you provide further
explanation?

MR. GIROUX: Yes. Chair, may I address that?
CHAIR CARROLL: Yes, Mr. Giroux.

MR. GIROUX: Thank you, Member Mateo. I, I understand the, the concern about, you know, where,
where does the authority for the credit come from? And you are right that in Maui County, 2.96
1s basically the only explicit conversation that this policy body has been able to codify, and what
we’re dealing with in 201H is, is basically the State...because the State if you, if you look at in
the sense that this County does not have any power that the State does not give it --

COUNCILMEMBER MATEO: Yeah.

MR. GIROUX: --and what the...what happens is, is that because we have the County Charter, we have
the County Code, we, we understand that we have explicit powers. And, and the...when you're,
when you’re talking about authority, you have to also understand that within explicit powers are
implied powers, and all implied powers come from whatever you explicitly have the power to
do. And so what the State has done is they’ve drafted and, and you can debate whether or not it’s
well drafted or poorly drafted, but what they have done is they have created a framework that the
bottom underlying message is, is that in any way that the County can analyze a project and deem
that it’s necessary to, to do and exercise certain powers, they are given those powers. And what
we have to understand, T think it’s very important with these questions that are being asked is
first of all, what is a credit? A credit, again, if you look into your own explicit conversation of
what a credit is, 2.96 is your conversation. That is what the County in its implied powers has
explicitly created. Now, being exempt from 2.96 means that the developer, what they’ve done is
they originally asked for an exemption from 2.96 in, in hoping that they could work their way
into a credit. They’ve withdrawn that. They’ve withdrawn that request for an exemption. What
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they’ve done is that they’ve asked for this exemption within the specifications and plans now,
and what that does is, is that it moves that idea that your.. originally what they were asking for if
you read 2.96--and 1 know you wrote it, Danny, so . . .(chuckles). . . --

COUNCILMEMBER MATEO: No.
MR. GIROUX: --that within --
COUNCILMEMBER MATEO: No.

MR. GIROUX: --2.96 it explicitly says that 201H projects are exempt. That’s explicit from that. So
what they were hoping was that, well, can we get an exemption from that exemption? And, you
know, on the legal side, we looked at it and we said well if that’s a possibility you would actually
be required to do 25 percent affordable, but that’s not what you’re asking for. You’re asking to
get 100 percent credit, and we didn’t see that using that methodology would get anybody where
they wanted to go. Within the plans and specifications, it’s almost like when you look at zoning
conditions, those conditions become part of that zoning ordinance and then they, runs with that
land. So what you’re doing is, is you’re using that implied power, and, and I really want to
clarify that just because they’re asking for it doesn’t mean you have to give it. Also, if you don’t
like the way the credit looks, you can change it. You, you are given within 201H the ability to
create the incentive that you’re comfortable with. You, you can look at that credit and frame it in
a way that you feel that the County will benefit the most from and that will give the developer
the incentive to do what they say they’re going to do. So there’s no “have to”, there’s no you, no
“you gotta”. It’s...does the County see this as a good idea, and can it justify it within the
application that they’re being given? And so you...when you look at the, the credit, don’t, don’t
look at it like we, we have to do what they said, but you can look at 2.96 and look at your
discussion and fashion a credit as closely as possible to that rubric of credit. And that’s what
201H is saying, is that it’s saying if you’re going to give them land, if you’re going to give them
money, if you're going to give them a loan, if you're going to make them part and parcel, if
you’re going to going to take part possession, whatever it takes Maui County, we're giving you
that leeway. And by the way, when you’re looking at the specifications and plans, whatever
decision you make--up, modify down-—-nobody can sue you. You’re, you’re not going to be held
liable for any of that, because the State has seen it imperative to allow you the, the broadest
framework to be as creative as you possibly can to create affordable housing within Maui
County, and it ultimately gives you that final say. So everything still sits with this Council.

COUNCILMEMBER MATEO: Yeah.

MR. GIROUX: All of its explicit powers, all of its implied powers remain with the Council.

COUNCILMEMBER MATEO: Okay. Thank you very much for that continued explanation. So,
Ms. Ridao, this project though, the way it, the way it looks with the request for considerations of

credits in addition to the, the gambit of exemption requests, without credits, where does this
project go?
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MS. RIDAO: Without...it is my understanding...and the developer would have to answer this for
himself, I believe. Without the 100 percent credits he will not do the project.

COUNCILMEMBER MATEO: Yeah. That’s what I thought. Thank you very much, Mr. Chair. I'll
yield.

- CHAIR CARROLL: Thank you, Mr. Mateo. Ms. Cochran?

COUNCILMEMBER COCHRAN: Thank you, Chair Carroll. And this morning, we were just given a
budget analysis, Exhibit A, and it does have some numbers in regards to the value of credits can
go from 30,000 to 100,000 a piece. And also in this budget analysis, it states that this...there’s a
loss of over $3 million by the, by the developer. And so I’'m trying to figure if this is why
they’re asking for the credits to have a gain. I mean I don’t see why somebody would do a
project if they’re going to lose over $3 million.

CHAIR CARROLL: Ms. Ridao?

MS. RIDAO: I believe, Council Member, if you look at the project...at the budget analysis there’s a, a
line there that says plus affordable housing credits, and I think the point that they want to make
here is that that’s why they need the credits is to make up that $3 million loss.

COUNCILMEMBER COCHRAN: These credits, I've seen some past, past communications by
Mr. Sindoni and perhaps he needs {0 be down here, but that he is looking to transfer them. And
he’d been in negotiations with A&B to somehow utilize these credits in their development, so 1, I
don’t sece how that’s...

MS. RIDAQ: Under Chapter 2.96 of the Residential Workforce Housing law, it allows the transfer of
credits. So I...to try and explain that to you, I’m assuming that Mr. Sindoni’s plan is to sell these
credits to A&B. They will use those credits when it comes time for their multi-family housing
project to satisfy their requirement.

COUNCILMEMBER COCHRAN: Right. Is there...I’m sorry, Chair, is there a way to get definitive
confirmation on that? Because 1 have a issue. I had spoken with the developer’s consultants
telling me straight to my face that no, this is not going to be occurring. So now I’'m hearing that
this is a possibility.

CHAIR CARROLL: Is there any objection to bringing the applicant forward?

COUNCIL MEMBERS: No objections.

CHAIR CARROLL: Would the applicant please, Mr. Hart or.... . .(inaudible). . . come to the podium?
And then, Ms. Cochran, could you rephrase your question to him one more fime, please? Are
you, are you, you clear with the question?
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COUNCILMEMBER COCHRAN: Oh, sorry. Isit...
MR. HART: I am, Chair.
CHAIR CARROLL: Oh, okay. Proceed then.

MR. HART: Chris Hart of Chris Hart & Partners on behalf of John Sindoni, and by the way John
Sindoni is here to answer questions, as well as Matt Slepin, as well as Stacy Otomo as far as the
engineering is concerned. I’m not sure where that statement came that we were in negotiation
with A&B. We have not. We have actually...we had talked to A&B about their project, but
when we talked with each one of the Members of the Council, we discussed it from the point of
view that A&B has a project immediately to the north that proposes 600 units. If we...if they
develop their required workforce housing onsite they would be responsible for developing
25 percent workforce housing. That’s the subsequent amendment to the Ordinance 2.96. I’'m not
sure exactly when that happened, but I think it was about a year and a half or so ago. If they
chose to develop their workforce housing outside of their project site in some other location, and
our project would be outside, their workforce housing requirement would be 40 percent. So it, it
really doesn’t make sense for us...for A&B to be negotiating with John Sindoni. But there, there
will be, we’re confident, at some point in time, others in the Kihei-Makena Community Plan
region that will want to negotiate with Mr. Sindom for workforce housing credits.

CHAIR CARROLL: Thank you. Ms. Cochran?

COUNCILMEMBER COCHRAN: Thank you. It still doesn’t quite sit right with me that it’s almost
like it’s being done strictly for these credits. L...it’s...

MR. HART: Could I just...Mr. Chair?
CHAIR CARROLL: Proceed.

MR. HART: You know, in the context of workforce housing or affordable housing, you know, in a, in a
national perspective, there have been in the past through HUD and so on incentives for
developers to do workforce housing. A project that we participated in several years ago was
called the Front Street Apartment Project in Lahaina. It was developed by a company from
California, and they used national Federal credits as well as credits from the Housing Finance
and Development Corporation of Hawaii to basically create a project that is a workforce project,
a rental project on Front Street that still exists, and they made money. Now that is the point.
The issue is that developers can’t build workforce housing without some kind of an incentive,
and when we presented it initially to the Administration after the election, this current
Administration, they looked at it from the point of view of saying that the 100 percent workforce
housing credits doesn’t cost the County anything. And what it does do, it incentivizes, it gives
the developer an incentive to move forward to do a project and to make a certain degree of profit.
Now each individual credit is going to be subject to what the market will bear, and also the
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Managing Director looked at it from the point of view of we have a derelict piece of property
right now that really has minimal tax rcvenue, generates minimal tax revenue, that will be
improved, that will generate revenue to the County. So that’s the tradeoff, and [ think that’s
what we’re talking about here.

CHAIR CARROLL: Thank you.

COUNCILMEMBER COCHRAN: Canl...

CHAIR CARROLL: Ms. Cochran?

COUNCILMEMBER COCHRAN: Thank you, Mr. Hart. Just to try and get an understanding of how
this sort of progresses through our, our system, the Department would give the applicant like frec
credits, these credits, which is worth dollars, money, there is a figure attached to these credits.

MR. HART: That’s correct.

COUNCILMEMBER COCHRAN: Correct? Then the applicant would sclt these kind of free-earned
credits --

MR. HART: Free...
COUNCILMEMBER COCHRAN: --to another developer -
MR. HART: Uh-huh,

COUNCILMEMBER COCHRAN: -another project, what have you, could be anywhere from
3,000....30,060 to 100,000 per credit. And then...am I correct so far?

MR. HART: You’re correct on the price, that’s a possibility.

COUNCILMEMBER COCHRAN: Then the other developer hands the credits back into the
Department in lieu of building their required affordables [sic], I mean that can occur,

MR. HART: That could occur.

COUNCILMEMBER COCHRAN: I believe that’s happened before.

MR. HART: Uh-huh.

COUNCILMEMBER COCHRAN: So then the community gets nothing. The developers make their

money, the Department is returned their free credits, and did nothing to aid in affordable units
being buiit in the end.
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MR. HART: But don’t you see that we’re building 120 affordable units. That’s, that’s not free. In
other words, it’s not a free credit. You only get the credit if you build an affordable unit. If you
don’t build an affordable unit and you build a market-priced unit, you don’t get a credit. It’s not
free. You have to build a workforce unit. If you don’t do that and if the County Housing and
Human Services [sic]Department says it’s not workforce housing, then we don’t get a credit.

COUNCILMEMBER COCHRAN: Well, I think somewhere down the road it’s a credit and --

MR. HART: It is a credit.

COUNCILMEMBER COCHRAN: --no physical . . .(inaudible). . .

MR. HART: For building, for building something for the community that nobody else is building.

COUNCILMEMBER COCHRAN: And...thank you.

CHAIR CARROLL: Thank you, Ms. Cochran.

COUNCILMEMBER PONTANILLA: Chairman?

CHAIR CARROLL: Ms. Baisa?

COUNCILMEMBER BAISA: Yeah. 1 wanted to follow up because I'm a little confused. ! heard
Ms. Cochran’s question and T heard your answer, and yet Fm looking at an e-mail from
Mr. Sindoni and he says I am, how this issue of this needing these credits came up was from his
¢-mail, where he says I am currently in discussions and have been in negotiations with A&B to
transfer the 120 credits from my project to satisfy their commitment and obligation to the County
for --

MR. HART: Yeah

COUNCILMEMBER BAISA: --affordable housing which in turn will successfully complete my
project.

MR. HART: Uh-huh.

COUNCILMEMBER BAISA: And my project needs all 120 credits available for transfer to make the
development --

MR. HART: Uh-huh.
COUNCILMEMBER BAISA: --a success. So it appears that --

MR. HART: Yeah.
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